SUPREME COURT OF KOSOVO

Pkl-Kzz 103/09
22 April 2010

IN THE NAME OF THE PEOPLE

THE SUPREME COURT OF KOSOVO, in a panel composed of EULEX Judge
Gerrit-Marc Sprenger as Presiding Judge, with Kosovo Judges Avdi Dinaj and Emine
Mustafa as members of the panel, and in the presence of EULEX Legal Advisor Edita
Kusari as recording clerk, in the criminal case Pkl-Kzz nr.103/09 of the Supreme Court of
Kosovo

Against:

1. the defendant Bedri Krasniqi, father’s name Rifat, mother’s name Ajete maiden
name Rushiti, born on 22 December 1962 in village Majac, Municipality of
Podujeve/Podujevo, now residing in Prishtine/Pristina, Dardania Street II[/2 lam
Al No. 22, Kosovo Albanian, married, father of two children, Law Faculty
graduate, middle economic status, no known previous convictions in Kosovo,
currently still in freedom,

2. the defendant Xhevat Dangqa, father's name Vehbi, mother’s name Xhejlane
maiden name Munhaxheri, born on 26 August 1955 in Peje/Pec, now residing in
Prishtine/Pristina, Kosovo-Albanian, widower, father of three children, Law
Faculty graduate, middle economic status,

3. the defendant Agim Hasani, father’s name Mustaf, mother’s name Hava maiden
name Isufi, born on 03 April 1980 in Prishtine/Pristina, residing in
Prishtine/Pristina, “Vellerezit Fazliu” No. 108, Kosovo-Albanian, single, middle
economic status,

The defendant Bedri Krasniqi convicted in the first instance by the verdict of the
Municipal Court of Prizren, dated 16 January 2009, P. No. 874/08 for having committed
the criminal offense of

Abusing Official Position or Authority, in co-perpetration with the accused Xhevat
Dange contrary to Article 339 paragraph 2 as read with Article 23 of the Criminal Code
of Kosovo (CCK)

And sentenced 5 (five) months of imprisonment,

The defendant Xhevat Danqa convicted in the first instance by the verdict of the
Municipal Court of Prizren, dated 16 January 2009, P. No. 874/08 for having commltted
the criminal offense of

Abusing Official Position or Authority, in co-perpetration with
Krasiqi contrary to Article 339 paragraph 2 as read with Article 23
of Kosovo (CCK), :




Falsifying Official Document contrary to Article 348 paragraph 1 of the CCK,
Sentenced with an aggregate punishment of 6 (six) months,

The defendant Agim Hasani convicted in the first instance by the verdict of the
Municipal Court of Prizren, dated 16 January 2009, P. No. 874/08 for having committed
the criminal offense of

Falsifying Official Documents as per Article 348 paragraph 1 of the CCK,

And sentenced with 3 (three) months of imprisonment,

With Judgment of the 1" Instance being confirmed in the 2™ Instance by the
Judgment of the District Court of Prizren, Ap. No. 35/2009, dated 02 July 2009,

Acting upon the Request for Protection of Legality filed by the Defense Counsel of the
defendant Bedri Krasniqi, dated 31 August 2009, directed against the Judgments of the
Municipal Court of Prizren, dated 16 January 2009, P. No. 874/08 and of the District
Court of Prizren dated 02 July 2009, Ap. No. 35/2009,

And upon request for Protection of Legality filed by the Defense Counsel of the
defendant Agim Hasani dated 14 September 2009, directed against the Judgments of the
Municipal Court of Prizren, dated 16 January 2009, P. No. 874/08 and of the District
Court of Prizren dated 02 July 2009, Ap. No. 35/2009,

Issues the following

JUDGMENT

The Request for Protection of Legality of the Defense Counsel of the accused, dated 31
August 2009, directed against the Judgments of the Municipal Court of Prizren, dated 16
January 2009, P. No. 874/08 and of the District Court of Prizren dated 02 July 2009, Ap.
No. 35/2009 is

Partly granted
as follows:

1. the Judgments of the 1*' [nstance Court dated 16 January 2009, P. No. 874/08 and
the 2" Instance Court dated 02 July 2009, Ap. No. 35/2009 against the defendant
Bedri Krasniqi are annulled and the case is sent back to the Municipal Court of
Prizren for re-trial

2. the decision on annulment of the 1* and 2™ Instance Judgments and sending back
the case to the Municipal Court of Prizren for re-trial is extended to the co-
accused Xhevat Danqa according to Article 455 paragraph 2 of the Kosovo Code
of Criminal Procedure (KCCP)

3. the enforcement of the final decision of the Municipal Court/
January 2009, P. No. 874/08, thus being affirmed by the Ju




Court in Prizren dated 02 July 2009, Ap. No. 35/2009 against the defendants
Bedri Krasniqi and Xhevat Danqa is terminated in accordance with Article 454

paragraph 4 of the KCCP.
4. The 1™ and 2™ Instance Judgments are upheld against the defendant Agim

Hasani.

REASONING

I Procedural Background

(1) On 06 September 2007 in the District Court building of Prishtine/Pristina, the
defendant Bedri Krasniqi in his capacity as a Confirmation Judge had scheduled a
Confirmation Hearing in the criminal case against Ismail, Qamush and Isuf Bekteshi,
who by Indictment of the District Public Prosecutor in Prishtine/Pristina dated 19 July
2007, PP. no. 855-2/07 were accused, the defendant Ismail Bekteshi of Aggravated
Murder pursuant to Article 147 paragraph 4 of the CCK and the defendants Qamush
and Isuf Bekteshi of Bodily Injury pursuant to Article 154 paragraph | item 5 of the
CCK. All defendants and the Defense Counsel of the defendant Ismajl Bekteshi as
well as the legal representative of the Injured Parties had been summonsed properly
and the defendants as well as the Defense Counsel where present and ready for the
hearing, whilst the representative of the Injured Parties did not hold it necessary to
attend the Confirmation Hearing. The Injured Parties themselves had not been
summonsed.

Before the beginning of the Confirmation Hearing, the defendant Bedri Krasnigqi in
his capacity as Confirmation Judge asked the defendants of the case to wait in front of
his office, whilst in the presence of the Defense Counsel and the defendant Xhevat
Danga, who was the Prosecutor in charge, he discussed the Indictment and proposed
to modify it due to some gaps and shortcomings, especially in reference to the two
accused Qamush and [suf Bekteshi.

According to information taken from the case file, another Indictment was drawn up
the same day by omitting references to Qamush and [suf Bekteshi and allegedly this
was done based on an agreement between Bedri Krasniqi as a Confirmation Judge
and Xhevat Danqa as a Prosecutor, whilst the Confirmation Hearing was postponed
for a few hours, until the new Indictment would be ready. It also seem that there was
no record about the procedure/agreement based on which the Indictment was sent

back into the sphere of responsibility of the Prosecutor.

Later on, it seems that the new Indictment (which had the same date and registration
number like the previous one) was sealed and filed to the Municipal Court thus
bypassing the registry of the Prosecution office. It appears, from “avat
information, that the registration of the new Indictment with the same.
date as the previous Indictment had was possible due to the activi g




Agim Hasani, who was apparently acting in replacement of the relevant registry
clerk and although his normal position would have been the one of a court messenger.

The defendant Bedri Krasniqi as a Confirmation Judge then accepted the new
Indictment, which now was filed against Ismail Bekteshi for Aggravated Murder
pursuant to Article 147 paragraph 4 of the CCK only and confirmed it by ruling after
the Confirmation Hearing was held the same day. The Confirmation Ruling allegedly
never was served to the Injured Parties nor to their Legal Representative.

However, the defendant Xhevat Danqa in his capacity as Prosecutor also did neither
formally terminate any investigation against Qamush and Isuf Bekteshi nor formally
inform the Injured Parties and their Legal Representative thus enabling them to
exercise their eventual role as subsidiary prosecutors according to the law.

At the commencement of the main trial, the Injured Parties realized that the
Indictment which the trial was based on was different from the one they had received
in the context of the Confirmation Hearing, since the names of the two defendants
Qamush and Isuf Bekteshi were missing. At that stage, the parties took the
opportunity to act as subsidiary prosecutors against the two respective defendants and
the Indictment against them was confirmed.

(2) Dated 04 June 2008, an Indictment was filed against the defendants Bedri
Krasniqi, Xhevat Danqa and Agim Hasani (PP. No. 2549/08), which by ruling KA.
No. 168/08 was confirmed by the Municipal Court of Prishtiné/Pristina on 26 June
2008.

(3) On 16 January 2009, the Municipal Court of Prizren under registration number P.
No. 874/08 announced a Judgment, within which Bedri Krasniqi was found guilty
for having committed the criminal offense of Abusing Official Position or Authority,
in co-perpetration with the accused Xhevat Dange contrary to Article 339 paragraph
2 as read with Article 23 of the Criminal Code of Kosovo (CCK) and thus was
sentenced 5 (five) months of imprisonment.

The defendant Xhevat Danga who in the respective context was acting in his
capacity as District Prosecutor was additionally found guilty for the use of the new
I[ndictment with registration number PP. no. 855-2/07 as genuine and sealed by
sending it to the defendant Bedri Krasnigi in his capacity of a Confirmation Judge.
The defendant received an aggregate sentence of 6 (six) months of imprisonment,
which consists of 5 (five) months for the criminal offense of Abuse of Official
Position contrary to Article 339 paragraph 2 of the CCK as committed in complicity
with the defendant Bedri Krasniqi and of 3 (three) months “for the criminal offense
as in item II of the enacting clause of this judgment”.

The defendant Agim Hasani was found guilty for the criminal offense of Falsifying
Official Documents as per Article 348 paragraph 1 of the CCK h
sentenced with 3 (three) months of imprisonment.
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(4) On 24 February 2009 the previous Defense Counsel of the defendant Xhevat
Danqa timely appealed the 1* Instance Judgment and proposed to either acquit the
defendant or annul the respective Judgment and send the case back to the Municipal
Court for re-trial. Another appeal was filed by another Defense Counsel on 04 March
2009, thus also requesting to either acquit the defendant or annul the respective
Judgment and send the case back for re-trial.

(5) The 1™ Instance Judgment was timely appealed by the Defense Counsel of the
accused Bedri Krasnigi. Whilst dated 02 March 2009 the Defense Counsel filed an
appeal thus proposing to either acquit the defendant Bedri Krasniqi or annul the 1™
Instance Judgment and send the case back to the Municipal Court for re-trial.

(6) The Defense Counsel of the defendant Agim Hasani timely appealed the 1%
Instance judgment on 03 April 2009 thus also proposing to either acquit the defendant
Agim Hasani or annul the % Instance Judgment and send the case back to the
Municipal Court for re-trial.

(7) Also the Municipal Prosecutors Office timely filed an appeal dated 20 March
2009 and requested a more severe punishment for all three defendants.

(8) On 02 July 2009, the District Court in Prizren as a 2" Instance Court announced
its Judgment AP. No. 35/2009, thus rejecting the appeals filed the Defense Counsels
of the three defendants and fully affirming the 1™ Instance Judgment.

(9) Dated 31 August 2009, the Defense Counsel of the defendant Bedri Krasnigi
filed a Request for Protection of Legality to the Supreme Court of Kosovo for
violation of the criminal law and essential violation of provisions of the criminal
procedure thus proposing to either:

- acquit the accused Bedri Krasnigi
or

- annul completely the Judgment rendered by the 1* Instance Court and that
of the 2™ Instance Court and to return the case for re-trial to the ™
Instance Court.

(10) The Defense Counsel of the defendant Agim Hasani filed a request for
Protection of Legality to the Supreme Court of Kosovo dated 14 September 2009 for
essential violations of the criminal procedure and violation of the criminal law in the
detriment of the adjudged, thus proposing to:

annul the Judgment of the Municipal Court in Prizren , P. No. $74/08
dated 16 January 2009 and the 2™ Instance Judgment of theDistri
in Prizren, P. No. 35/2009 dated 02 July 2009 and return the
[nstance Court for re-trial.




(11) No request for Protection of Legality was filed in the interest of the defendant
Xhevat Danqa.

(12) Dated 12 April 2010, the Office of the State Prosecutor of Kosovo (OSPK)
submitted its opinion thus proposing that the request of the defendant Bedri Krasniqi
is

- partially granted in terms of the requested annulment of the 1* Instance
Judgment and the order on re-trial of the case

- and that the Supreme Court decision is extended, according to Article 454
paragraph 2 of the KCCP to the defendant Xhevat Danqa.

(13) Dated 25 March 2010 the Defense Counsel of the defendant Bedri Krasnigqi
filed a request to the President of the Assembly of the EULEX Judges (PEJ) and
asked for adjudication of the case by EULEX Judges, which was granted. None of the
other defendants and/or their Defense Counsels proposed for this as well, but on
request of the Supreme Court, the Defense Counsel of the defendant Agim Hasani
explained on the telephone that he had filed a request for Protection of Legality only
to the Supreme Court and would not mind whether EULEX or Kosovo Judges will
handle the case. He underlined his sole interest to have a fast and proper decision.

(14) The defendant Xhevat Dangqa, according to telephone information with the
respective Correctional Centre, is serving his sentence since 22 February 2010 in the
Detention Centre Pejé/Pec but is currently under medical care in the University
Clinical Centre of Prishtiné/Pristina (Vascular Surgery) and the defendant Agim
Hasani is serving his sentence in the Detention Centre in Lipjan/Lipljane since 06
April 2010, whilst the defendant Bedri Krasniqi according to available information
has not yet started to serve his sentence.

II. Supreme Court Findings

Notwithstanding the fact that according to art 457 par. 2 of the KCCP, the Supreme
Court of Kosovo shall not interfere in the final decision of the second instance panel
even in case the Request for Protection of Legality, thus being filed to the
disadvantage of the defendant, turns out to be well-founded, the Supreme Court finds
the following:

1. Admissibility of the Requests for Protection of Legality

The Requests for Protection of Legality are admissible. Both of them were: Ted with
the competent court pursuant to art. 453 of the KCCP and within the d
Article 452 paragraph 3 of the KCCP.




2. Procedures followed by the Supreme Court

The Supreme Court panel has decided in a session as described by Article 454
paragraph 1 of the KCCP. Parties have not been notified of the session, since
according to Article 451 through 460 of the KCCP there is no obligation for the
Supreme Court to notify the parties.

3. On the merits of the Requests for Protection of Legality

a. Request for Protection of Legality filed in the interest of the defendant Bedri
Krasniqi:

The Request for Protection of Legality is partly founded.
aa. Alleged violations of the criminal law

The Defense Counsel in his request for Protection of Legality has stressed violation
of the criminal law through both, the 1* and 2™ Instance Judgments since the guilt of
the defendant Bedri Krasniqi just was assumed and the defendant sentenced for
Abuse of Official Position or Authority contrary to Article 339 paragraph 1 and 2 as
read with Article 23 of the CCK.

The Supreme Court of Kosovo finds that the request for Protection of Legality insofar
is founded.

Article 339 paragraph 1 of the CCK reads as follows:

“An official person who, with the intent to obtain an unlawfill material benefit for
himself, herself or another person or a business organization or to cause any damage
1o another person or business organization, abuses his or her official position,
exceeds the limits of his or her authorizations or does not execute his or her official
duties shall be punished by imprisonment of up to one year”.

Article 339 paragraph 2 of the CCK reads as follows:

“When the offense provided for in paragraph | of the present Article results in a
damage exceeding 2.500 EUR or a grave violation of the rights of another person, the
perpetrator shall be punished by imprisonment of up to three years. When the offense
provided for in paragraph 1 of the present Article results in a damage exceeding
5.000 EUR, the perpetrator shall be punished by imprisonment of up to five years”.

Although without any doubts the defendant Bedri Krasniqi in his cap

Confirmation Judge in the respective case was an official person in the m
law, also conducting official duties, it is already quite questionable, }f};

~

his official position, exceeded the limits of his authorization of




executed his official duties up to a level of criminal quality as required by the
respective law.,

There is no commentary available on the respective provision of the CCK itself.
Nevertheless, the provision on Abuse of Office as regulated by Article 242 of the
Criminal Code of Serbia (CCS) was commented and sheds some light on the
questions at stake. Although according to that the term abuse of office, i.e. abuse of
official authority is not uniform, it is undisputed that the respective alleged
perpetrator thus being an official person while conducting his or her official duties
needs to also act illegally and that the criminal legal sense of abuse of office may be
understood in a general or in a special manner. Since in the case at hand a special
form of abuse of office, which requires the commission of a criminal act as prescribed
by the law, is not given, it needs to be considered whether or not a general form of
abuse of office can be established. The latter may consist in three alternatives, as
there is (a) abuse of official position, (b) exceeding the limits of authorizations or (c)
non-execution of official duties (Srentic Nikola — Ljubisa Lazarevic, Commentary of
the Criminal Code of Serbia 1995, 5" Edition “Savremena Administracija”,
Belgrade, Article 242 item 1. through 3.).

(a) Abuse of official position, according to referred commentaries is given, when an
official is taking advantage of his or her office or authority and while acting within
the scope of this authority he or she achieves some gain for him/herself or somebody
else or harms somebody else’s interests. Moreover, from the respective commentaries
on Article 243 of the CCS, which regulates a special form of the Abuse of Office, it
can be understood that an illegal action of a judge as required by the law can be
verdicts, judgments, orders and other decisions passed in the course of a court
procedure, which contradict the Constitution. Thus, the provision is based on a broad
understanding of the terms of “illegal act” and “law”’.

However, as of the objective criteria of Article 339 of the CCK, in the case at hand
neither the 1* nor the 2™ Instance Judgment have established sufficiently for the
defendant Bedri Krasniqi to have taken advantage of his official position as
required.

The only motivation of the defendant as communicated through the documents of the
file was to keep the face for him and for the prosecutor, thus conducting the already
scheduled Confirmation Hearing with an amended/modified Indictment.

(b) Breach of official authority exists when an official carries out official operations
that fall outside of the scope of his/her official authority.

In the case at hand, neither the 1™ nor the 2™ Instance Judgment have elaborated on
the question if and how the defendant Bedri Krasnigi through his respective
activities could have breached his authority as a Confirmation Judge, th

outside the scope of this authority. '
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It can be understood from the documents of the file that the defendant Bedri
Krasniqi was acting in his capacity of a Confirmation Judge but did not have in mind
to exceed this authority by finding decisions, which are not under the respective
responsibility.

(¢) Finally, as a third possible form of abuse it can be considered an intentionally or
unintentionally committed failure to carry out one’s obligatory official duties.

Such would be the case i.e. of an official who fails to pass a bylaw he is obliged to
pass or to issue a certificate to a citizen on request or similar. It also could be given
when the respective official finally acts but with such a long delay that his obligatory
action does not longer generate the expected legal effects.

In the case at hand, the defendant Bedri Krasniqi has checked the respective first
Indictment and found that it partly did not fulfill the conditions to be contirmed. He
has informed the Prosecutor and recommended to get the Indictment properly
amended/modified. Both, the 1® and 2™ Instance Court have established that the
defendant Bedri Krasniqi, while being in his office, has handed the file to the
Prosecutor who took it back. Therefore, the Indictment went not through the Court
Registry and the Prosecutors Registry as required. It was also established that after
the Indictment was “amended” by deleting two out of originally three defendants, it
was not registered in the Prosecutors Office again but only in the Court. There, the
date and registration number of the previous Indictment were kept unchanged and the
document was sealed. Then the defendant Bedri Krasniqi as Confirmation Judge has
held the Confirmation Hearing in the presence of the remaining defendant and his
Defense Counsel as well as the Prosecutor and finally confirmed the
amended/modified Indictment but missed to serve the Confirmation Ruling to the
Injured Parties and their Legal Representative.

At the current stage it needs to be left open by the Supreme Court whether or not the
described handling of the file by the defendant Bedri Krasniqi already meets the
standards of criminal behavior. It in this context it needs to be considered that the
Judge at least has shown a serious reluctance, when he was handling the issue. This
allegedly was based on common bad habits in the District Court of Prishtine/Pristina
and maybe also on long lasting collegial relationship with the prosecutors. As a result
of the fact that the respective document was not properly registered, when it left the
Court, entered the Prosecutors Office and was returned afterwards grave confusion
regarding the documents verification and the transparence of Court actions were
caused.

Moreover, the defendant Bedri Krasniqi in his capacity as Confirmation Judge never
fulfilled his obligation to serve the Injured Parties and their Legal Representative with
the Confirmation Ruling on the amended/modified Indictment and thus caused that
the latter were not informed about their rights to act as subsidiary prosecuto
the two defendants Qamush and Isuf Bekteshi. S




Only the latter behaviour of the defendant Bedri Krasiqi may — under certain
circumstances — be considered as relevant action under the meaning of Article 339
paragraph | of the CCK as to the required non-execution of official duties.

However, at the current stage there is no need to decide the abovementioned issue
right away, since what mainly is at stake for the defendant Bedri Krasniqi in the case
at hand is the mens rea as shown below. In any case, the behaviour of the defendant
Bedri Krasnigqi at least may be an issue for disciplinary bodies to look into.

Subjectively, Article 339 paragraph | of the CCK requires the intention of the
perpetrator to obtain an unlawful material benefit for himself, herself or another
person or a business organization or to cause any damage to another person or
business organization. The required intent only can be the one of dolus directus or
dolus specialis.

In the case at hand, as said before, the main question at stake is the one of the cases’
mens rea. Neither the 1* nor the 2" Instance Court has sufficiently established what
the intent of the defendant Bedri Krasniqi was about.

The 1" Instance Court in its reasoning to the Judgment just concluded “that in the
deeds of accused Xhevat Danga and Bedri Krasnigi are created all essential
elements of criminal offense of Abusing Official Position in complicity pursuant to
Article 339 paragraph 2 as read with Article 23 of PCCK” (p. 9 of the English
translation). Moreover it found that with respect to the arguments of the Defense,
according to which the deeds of both defendants are rather professional violations
mainly justified with being overloaded in the court and prosecution, “the Court did
not have credit on them and the same were rejected as their tendency aiming to avoid
criminal-juristic liability” 10 of (p. the English translation).

The Municipal Court does not loose a single word on the intents of the defendants. In
this respect it is worth mentioning that statistically private and subsidiary prosecution
are much less successful that state prosecution. Therefore, inquiring the Injured
Parties, who have not been aware of the amended Indictment until they learned about
it during the main trial and thus until that time have been prevented from their right to
act as subsidiary prosecutors against the other two defendants, could be of help as
well as information on the results of the trial against the two defendants Qamush and
Isuf Bekteshi.

Also the 2™ Instance Judgment just referred to the 1 Instance Court and pointed out
that the defendants were found guilty, “since the Court confirmed that the defendants
Xhevat Danqga and Bedri Krasniqi with their Joint actions with intent of serious
violation of the Injured Parties rights ... have abused their official positions...” (p.9
of the English translation). -

Finally it needs to be stressed that the 1*! Instance Court thus bei
2" Instance Court has sentenced the defendant Bedri Krasniqi f




Position according to Article 339 paragraph 2 of the CCK, which is a qualification of
paragraph 1.

However, it was not sufficiently established that the activities of the defendant have
resulted in a damage exceeding the amount of 2.500 EUR or in a grave violation of
the rights of another person (here probably the injured parties). As it can be read
from the commentaries (Srentic Nikola — Ljubisa Lazarevic, Commentary of the
Criminal Code of Serbia 1995, 5" Edition “Savremena Administracija”, Belgrade,
Article 242 item 4.) , there is no clear definition, when a violation of rights is
qualified as “grave”, which — being a factual matter — needs to be assessed on a case-
to-case basis. The challenged Judgments are lacking such an elaboration at all. In this
context it might also be taken into consideration that the injured parties finally during
the main trial have learned about the fact that two out of the originally three
defendants have not been prosecuted so far. They immediately have taken the
opportunity to act as subsidiary prosecutors and as a result have filed an Indictment
which was confirmed and meanwhile also ended in a main trial. Also here jt might be
of help to consider the results of the prosecution of the respective defendants Qamush
and [suf Bekteshi and — depending on whether they were sentenced or acquitted - to
elaborate on the reasons for the respective court decisions.

bb. Alleged violations of Article 403 par. 1 sub-par. 10 of the KCCP
There is no violation of art. 403 par. | sub-par. 10 of the PCPCK/KCCP.
The Defense Counsel in his request for Protection of Legality has stressed that the 1™
Instance judgment by re-qualifying the charge of the Indictment on [ssuing an
Unlawful Judicial Decision according to Article 346 of the CCK into Abuse of

Official Position according to Article 339 of the CCK has exceeded the scope of
charge as to Article 386 paragraph 1 of the KCCP.

The Supreme Court of Kosovo finds that the requirements of Article 386 of the
KCCP for exceeding the scope of charge are not met by the 1* Instance Court.

Paragraph 1 of the respective provision reads as follows:

“The judgment may relate only to the accused and only to an act which is the subject
of a charge contained in the indictment as initially filed or as modified or extended in
the main trial”.

Different from that, paragraph 2 of the respective provisions reads:

“The court shall not be bound by the motions of the prosecutor regar
classification of the act”.

On this background, the spirit of the law clearly can be unders@j as
respective court to the act, meaning the doings being defined by, the i



subject of charge. Nevertheless, the court is free to do a re-qualification of the legal
classification of these acts as fulfilling the requirements of a certain criminal offense
provision different from the one the prosecutor has defined in the indictment.

The Municipal Court of Prizren in its Judgment has pointed out that although
“according to the indictment the accused Bedri Krasnigi was charged for
commission of the criminal offense of Issuing Unlawful Judicial Decisions pursuant
to Article 346 of the PCCK, from the affirmed factual situation and issued evidence
this Court did not affirm that in his deeds were fulfilled elements of the criminal
offense with which he was charged ...” but that “in the deeds of the accused (are
fulfilled the requirements) of the criminal offense of Abuse of Official Position in
complicity pursuant to Article 339 paragraph 2 as read with Article 23 of the PCCK”
(p. 10 of the English translation).

The reasoning shows clearly that the 1™ Instance Court has applied Article 386
paragraph 2 of the KCCP and thus has decided in accordance with the requirements
of the law for the re-qualification of the act in question in difference from the
indictment. The Supreme Court therefore shares the opinion as pointed out by the 2™
Instance Court that “the Indictment was not exceeded in the sense of violation
conform to the provision of Article 403 paragraph 1 sup-paragraph 10 of the KCCP”.

cc. Alleged violations of art. 403 par. 1 sub-par. 12 of the KCCP

The Defense Counsel also has stressed that the Judgment of the 2™ Instance Court is
internally inconsistent and logically incomprehensible when it comes to the reasoning
on material legal interpretation of the deeds of the defendant Bedri Krasniqi under the
requirements of the criminal law.

No violation of Article 403 paragraph 1 sub-paragraph 12 of the KCCP was found by
the Supreme Court of Kosovo as stressed by the Defense Counsel.

(a) With regards to the re-qualification of the deeds of the defendant Bedri Krasnigqi

as Abuse of Official Position or Authority contrary to Article 339 paragraph 1 of the
CCK, the District Court of Prizren has stated:

... the judge’s violation of the law presents Abusing Official Position or
Authority and it contains the same crucial elements of obtaining personal
material benefit or causing harm to others, while the perpetrator of such criminal
offences is an official person himself, as to Article 339 par. I of the CCK.
Therefore, claiming that the defendant Bedri Krasnigi was found guilty as a co-
perpetrator with the defendant Xhevat Danga based on the facts.which were

confirmed in the main trial, does not necessarily meap-th
exceeded the scope of charge” (p.8 of the English versics
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(b) As to the qualification of the deeds of both co-defendants, Bedri Krasniqi and
Xhevat Danqa, while changing the contents of the previous Indictment by removing
two of the originally three defendants, the 2™ Instance Court has stated:

“Removal of the other two defendants was not realized with withdrawing from
prosecution of the defendant — Public District Prosecutor Xhevat Danga and
apart from this, the injured party was not advised to proceed with prosecution as
a subsidiary prosecutor, i.e. by removing the other two defendants from
Indictment, as of 06 September 2007, when the indictment was amended and
when the Confirmation Judge — the defendant Bedri Krasnigi did not advise until
08 November 2007 the injured parties about their rights that as subsidiary
claimants can continue with criminal prosecution against the other two
defendants who were acquitted from the indictment” (p. 7 of the English
version).

Although the wording, especially as quoted under (b)., should be done in a much
better and clearer language, the intention of the Court is very clear and easy to
understand. The reasoning — despite from the question whether or not it is correct in
terms of interpretation of the material criminal law - especially is not inconsistent or
illogical.

b. The rights situation of the defendant Xhevat Danqa:

Although no request for Protection of Legality was filed in the interest of the
defendant Xhevat Danqa, the Supreme Court finds that the same reasons for
deciding in favor of the defendant Bedri Krasniqi also exist with respect to the
defendant Xhevat Danqa and thus in accordance with the proposal of the OSPK
applies Article 455 paragraph 2 of the KCCP. Therefore, the defendant Xhevat
Danqga has to be treated as if he timely had filed a request for Protection of Legality
as well.

aa. Violation of the criminal law and essential violation of the criminal
procedure as to the alleged co-perpetration with the defendant Bedri
Krasniqi:

As far as the defendant Xhevat Danqa was found guilty for Abuse of Official
Position or Authority in co-perpetration with the defendant Bedri Krasiqi contrary to
Article 339 as read with Article 23 of the CCK, the Supreme Court of Kosovo fully
refers to the concerns, which were pointed out in relation with an alleged criminal
involvement of the defendant Bedri Krasnigi. Under the aforementioned aspects also
evidence and legal qualification with respect to the defendant Xhevat Danqa need to
be re-considered.

In this context and with respect to the duties of the defendant Xhg sat
Prosecutor it also should be focused on the fact that almost all contink




law systems know the principle of mandatory prosecution. Therefore as a question of
logics it is the duty of the Prosecutor to inform the Injured Parties about the (partial)
withdrawal of the Indictment in order to enable them to act as subsidiary prosecutors.

¢. Request for Protection of Legality filed in the interest of the defendant Agim
Hasani:

aa. Essential violation of the criminal procedure:

The Defense Counsel of the defendant Agim Hasani in his request for Protection of
Legality has stressed that the 1% and 2™ Instance Judgments essentially have violated
Article 403 paragraph 1 item 12 of the KCCP, since the Courts had not considered
that the respective technical actions of the defendant would represent just
irregularities with respect to the registering of the amended Indictment and that such
technical errors easily can be corrected according to Article 397 paragraph 1 and 2 of
the KCCP.

No essential violation of the criminal procedure was found.

The Supreme Court of Kosovo finds that Article 397 of the KCCP clearly refers to
errors which includes as a requirement of the law that the respective mistakes must
have been committed by some kind of negligence.

In the case at hand it is undisputed that the defendant Agim Hasani intentionally has
sealed the amended Indictment with the Court seal but put the date and the
registration number of the previous Indictment. The defendant also knew through the
Court Courier of the District Prosecutors Office in Prishtine/Pristina that there was an
error in the Indictment which was rectified and it was to be registered with the same
date. The defendant Agim Hasani registered the modified Indictment in the Court
Registry thus using the old date and the stamp of the Court.

In this context it especially needs to be notified that the date of the indictment refers
to the 04 June 2006, whilst the respective actions where taken by the detendant on 06
September 2006. It would be far from every kind of life experience to believe that the
defendant was not aware of this.

Although this aspect alone indeed could be based on pure typing or writing mistake, it
is very unlikely that in the same document also mistakenly the registration number of
the previous Indictment is used again. In addition, the witness statement of the
Reception Clerk in the District Court Prishtine/Pristina Ms. Burbuge Korca, dated 03
December 2008 and given in front of the Municipal Court in Prizren, sheds some
light on the case. The witness in the here relevant context especially has stated that
the defendant Agim Hasani is one out of three Court Messengers;-wWho - “usually

replace” her, which on the respective day was the case due to-the fac er-being
sick. Thus it can be understood that the defendant — although nio er
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the job — did not fulfill the tasks of a registrar the first time and thus must have known
what he was doing.

Therefore, the Supreme Court finds that the | and 2™ Instance Judgment have not
violated criminal procedure by non-consideration of Article 397 of the KCCP.

bb. Violation of the criminal law:

The Defense Counsel also has stressed that the actions of the defendant Agim Hasani
would “not represent elements of the criminal offense for which he is adjudicated”
(which is Falsifying Official Documents contrary to Article 348 paragraph 1 of the
CCK), since he had only produced a technical error that can be corrected according to
the law. It especially would not be possible to be “said with total certainty that (the
defendant) has committed a criminal offense of falsification, since it is the prosecutor
who is in command of the indictment whereas the pre-trial judge is responsible for
the decisions adopted in the procedure”.

The Supreme Court finds that there is no violation of the criminal law as alleged by
the Defense Counsel.

Article 348 paragraph 1 of the KCCP reads as follows:

“An official person or a responsible person who, in an official or business document,

official register or file, enters Jalse information or fails to enter essential information

or with his or her signature of official stamp certifies an official or business
document, register or file which contains Jalse data or enables the compilation of
such document, register or file with false contents shall be punished by imprisonment
of three months to three years”.

Although it may be disputed whether or not the defendant Agim Hasani, who is
employed as a Court Messenger, was acting as an “official person” in the means of
the law, when he was substituting the Court Registrar and thus proceeded with the
Indictment in question in the described way, it goes without saying that he during that
time was the “responsible person”. This becomes additionally clear considering the
fact that according to the referred witness statement of the Court Registrar, Ms.
Burbuqe Korca, the defendant together with two other persons usually was replacing
the Court Registrar during her absence.

The defendant moreover has entered into the amended Indictment of the Prosecutor,
which doubtless is an official document, a date of issuance and a registration number,
which in combination belonged to the previous Indictment in the same case. He thus
has entered false information into the document and fulfilled the relevant required
condition of the respective law.




It was already elaborated before that moreover it is far from any kind of life
experience to believe that the defendant should not have been aware of the actual
date, which was 06 September 2006 instead of the date put into the indictment, which
was 04 June 2006. Since he also has put the registration number of the respective
previous Indictment it can be excluded that the wrong date is based just on a typo.
Therefore, the Supreme Court is convinced that the defendant has acted intentionally
within the form of dolus directus.

Finally, as to the imposed pumshment of 3 (three) months of imprisonment it needs to
be stressed that the 1* and 2™ Instance Court already have decided for the lowest
punishment possible and thus considered the reduced role and responsibility of the
defendant in the whole respective context.

5. Termination of the enforcement of final judicial decision:

The termination of the enforcement of all decisions of the Municipal and District
Court in Prizren against all respective defendants is ordered according to Article 454
paragraph 4 of the KCCP due to the fact that re-consideration of the evidence and
legal qualification is needed.

III.  Conclusion of the Supreme Court of Kosovo

For the abovementioned reasons, the Supreme Court concludes that the Request for
Protection of Legality is partly founded. Therefore, the respective Judgments are
annulled and the case is send back to the Municipal Court of Prizren as 1* Instance
Court for re-trial.

Due to that, the enforcement of the Judgments is terminated until final decision.
Consequently, the Supreme Court of Kosovo decides on the respective requests for
Protection of Legality as in the enacting clause, based on art. 457 paragraph | item 2
of the KCCP.

SUPREME COURT OF KOSOVO IN PRISHTINE/PRISTINA
Pkl-Kzz 103/09, 22 April 2010
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GJYKATA SUPREME E KOSOVES

Pkl-Kzz 103/09
22 prill 2010

NE EMER TE POPULLIT

GJYKATA SUPREME E KOSOVES, né kolegjin e pérbéré prej Gjyqtarit té EULEX-it
Gerrit-Marc Sprenger si Kryetar 1 kolegjit, me gjyqtarét Kosovaré Avdi Dinaj dhe Emine

Mustafa si anétaré té kolegjit, dhe né prani t€¢ Edita Kusarit Ké&shilltare Ligjore e EULEX-
it si procesmbajtése, né 1éndén penale Pkl-Kzz nr.103/09 té Gjykatés Supreme t€ Kosovés

Kundér:

1. té pandehurit Bedri Krasniqi, emri i té atit Rifat, emri 1 s€ €émés Ajete mbiemri 1
vajzérisé Rushiti, 1 lindur mé 22 dhjetor 1962 né fshatin Majac, Komuna
Podujeve, tani me vendbanim né Prishting, rruga Dardania [1I/2 lam Al Nr. 22,
Shqiptar i Kosovés, i martuar, baba i dy fémijéve, i diplomuar né Fakultetin e
Drejtésisé, me gjendje t& mesme ekonomike, nuk éshté i dénuar mé paré né
Kosové, tani pér tani éshté ende né liri,

2. té pandehurit Xhevat Danqa, emri i t€ atit Vehbi, emri 1 sé émés Xhejlane
mbiemri i vajz€ris€ Muhaxheri, i lindur mé& 26 gusht 1955 né Pejé, tani me
vendbanim né Prishtiné, Shqiptar 1 Kosovés, 1 ve, baba i tre fémijéve, i1 diplomuar
né Fakultetin e Drejtésis€, me gjendje t€ mesme ekonomike,

3. té pandehurit Agim Hasani, emri i t€ atit Mustaf, emri i sé émés Hava mbiemri i
vajzérisé Isufi, i lindur mé 03 prill 1980 né Prishting, tani me vendbanim né
Prishtiné rruga “Véllezérit Fazliu” Nr. 108, Shqiptar i Kosovés, i pamartuar, me
gjendje t€ mesme ekonomike,

I pandehuri Bedri Krasniqi i dénuar né shkallén e paré me ané té aktgjykimit té
Gjykatés Komunale né€ Prizren, té datés 16 janar 2009, P. Nr. 874/08 pér kryerje té veprés
penale té

Shpérdorim i pozités zyrtare ose i autorizimit, né bashkékryerje me té akuzuarin
Xhevat Dange né kundé€rshtim t€ nenit 339 paragrafit 2 né lidhje me nenin 23 t€ Kodit
Penal té Kosovés (KPK)

Eshté dénuar me 5 (pesé) muaj burgim,

I pandehuri Xhevat Danqa 1 dénuar né shkallén e paré me ané té aktgjykimit té
Gjykatés Komunale né Prizren, t& datés 16 janar 2009, P. Nr. 874/08 pér kryerje té veprés
penale té

Shpérdorim i pozités zyrtare ose i autorizimit, né bashkekry'“ ¢
Krasnigi né kundérshtim t€ nenit 339 paragrafit 2 né lidhje e
Kosovés (KPK),

/t&-akuzuarin Bedri
odit Penal té




Falsifikim i dokumenteve zyrtare né kundérshtim té nenit 348 paragrafit 1 t& KPK-sg,
Eshté dénuar njé dénim unik me 6 (gjashté) muaj burgim,

I pandehuri Agim Hasani i dénuar né shkallén e paré me ané té aktgjykimit té Gjykatés
Komunale né Prizren, t€ datés 16 janar 2009, P. Nr. 874/08 pér kryerje té veprés penale té
Falsifikim i dokumenteve zyrtare né kundérshtim té nenit 348 paragrafit | té¢ KPK-sé,
Eshté dénuar me 3 (tre) muaj burgim,

Me Aktgjykimin e Shkallés sé paré té vértetuar né Shkallén e dyté me ané té
aktgjykimit t& Gjykatés sé Qarkut né Prizren, Ap. Nr. 35/2009, té datés 02 korrik 2009,

Duke vepruar mbi Kérkesén pér Mbrojtje té Ligjshmérisé té paraqitur nga Avokati
mbrojtés i t€ pandehurit Bedri Krasniqi, té datés 31 gusht 2009, kundér Aktgjykimeve té
Gjykatés Komunale né Prizren, t€ datés 16 janar 2009, P. Nr. 874/08 dhe té Gjykatés sé
Qarkut né€ Prizren, t& datés 02 korrik 2009, Ap. Nr. 35/2009,

Duke vepruar mbi Kérkesén pér Mbrojtje t€ Ligjshmérisé t& paragitur nga Avokati
mbrojtés i t&€ pandehurit Agim Hasani, t€ datés 14 shtator 2009, kundér Aktgjykimeve té
Gjykatés Komunale né Prizren, t€ datés 16 janar 2009, P. Nr. 874/08 dhe té Gjykatés sé
Qarkut né€ Prizren, t€ datés 02 korrik 2009, Ap. Nr. 35/2009,

Léshon kété

AKTGJYKIM

Kérkesa pér Mbrojtje t€ Ligjshméris€é e Avokatit mbrojtés té té akuzuarit, t& datés 31
gusht 2009, kundér Aktgjykimeve t€ Gjykatés Komunale né Prizren, té datés 16 janar
2009, P. Nr. 874/08 dhe t€ Gjykatés sé Qarkut né Prizren, t& datés 02 korrik 2009, Ap.
Nr. 35/2009,

Pranohet pjesérisht
si¢ vijon:

l. Aktgjykimet e Gjykatés sé Shkallés s€ Paré té datés 16 janar 2009, P. Nr. 874/08
dhe t€ Gjykatés s€ Shkallés sé€ Dyté té datés 02 korrik 2009, Ap. Nr. 35/2009
kundér t€ pandehurit Bedri Krasniqi anulohen dhe 1énda kthehet pér rigjykim né
Gjykatén Komunale né Prizren

2. Vendimi mbi anulimin e Aktgjykimeve t€ Shkallés sé paré dhe té Dyté dhe kthimi
i 1éndés né Gjykatén Komunale né Prizren pér rigjykim vazhdon pér t&
bashkakuzuarin Xhevat Danqa sipas nenit 455 paragrafit 2 té Kodit té
Pérkohshém té Procedurés Penale (KPPK)

3. Zbatimi i vendimit té formés sé preré t& Gjykatés Komunale 1
16 janar 2009, P. Nr. 874/08, i vértetuar me Aktgjyki n
Prizren, té datés 02 korrik 2009, Ap. Nr. 35/2009 kund

[



Krasnigi dhe Xhevat Danqa ndérpritet né pajtueshméri me nenin 454 paragrafin
4 t¢ KPPK-sé.

4. Aktgjykimet t& Shkallés sé paré dhe t&€ Dyté kundér t€ pandehurit Agim Hasani
mbéshteten.

ARSYETIM
I. Historia e Procedurés

(1) Mé 06 shtator 2007 né ndértesén e Gjykatés sé Qarkut n€ Prishtiné, i pandehuri
Bedri Krasniqi né cilésiné e tij si Gjyqtar pér konfirmim t€ aktakuzés ka caktuar njé
seancé pér konfirmim té aktakuzés né léndén penale kundér Ismail, Qamush e Isuf
Bekteshit, té akuzuar sipas Aktakuzés sé Prokurorit Publik t€ Qarkut né Prishtiné té
datés 19 korrik 2007, PP. nr. 855-2/07, i pandehuri Ismail Bekteshi pér Vrasje té
réndé sipas nenit 147 paragrafit 4 8¢ KPK-sé dhe té pandehurit Qamush dhe Isuf
Bekteshi pér Léndim trupor sipas nenit 154 paragrafit 1 pikés 5 t&¢ KPK-s€. T€ gjithé
t¢ pandehurit dhe Avokati mbrojtés i té pandehurit Ismail Bekteshi si dhe
pérfaqésuesi ligjor i paléve t&€ démtuara ishin ftuar si duhet dhe t€ pandehurit si dhe
Avokati mbrojtés ishin té pranishém dhe t€ gatshém pér shqyrtimin, gjersa
pérfagésuesi i paléve té démtuara nuk e pa si t€ domosdoshme paragitjen n€ Seancé
pér Konfirmim té Aktakuzés. Palét e démtuara veté nuk jané ftuar.

Pérpara fillimit t& Seancés pér Konfirmim té Aktakuzés, i pandehuri Bedri Krasniqi
né cilésiné e tij si Gjyqtar pér konfirmim t& aktakuzés kérkoi nga t€ pandehurit e
késaj lénde té presin para zyrés sé tij, kurse né praniné e avokatit mbrojtés dhe t€
pandehurit Xhevat Danga, qé ishte prokuror pérgjegjés, ai diskutoi rreth Aktakuzés
dhe propozoi té ndryshohet ajo pér shkak té disa zbrazétirave dhe t€ metave,
vecanérisht sa i pérket dy té akuzuarve Qamush e Isuf Bekteshi.

Né bazé té informatave nga shkresat e 1€ndés, ishte pérpiluar njé Aktakuzé tjetér po t€
njéjtén dité duke 1éné pérmendjen sa i pérket Qamush dhe Isuf Bekteshit dhe kjo
pretendohet té jeté béré duke u bazuar né marréveshjen né mes Bedri Krasnigqit si
Gjyqtar pér konfirmim té aktakuzés dhe Xhevat Danqés si Prokuror, kurse seanca
pér konfirmim té aktakuzés ishte shtyré pér disa oré, derisa t€ béhej gati Aktakuza e
re. Po ashtu duket se nuk kishte shénime lidhur me procedurén/marréveshjen mbi
bazé té sé cilés Aktakuza éshté kthyer né sferén e pérgjegjésisé sé Prokurorit.

Mé voné, duket se Aktakuza e re (qé kishte daté dhe numér regjistri t&€ njéjté sikur ¢
méparshmja) ishte vulosur dhe paraqitur né Gjykaté Komunale duke anashkaluar
késhtu shkrimoren e zyrés sé Prokurorisé. Sipas informatave né dispozicion duket se
regjistrimi i Aktakuzés sé re me numér dhe daté t& njéjté si Aktakuza e méparshme
ishte i mundur pér shkak té veprimit té té akuzuarit Agim Hasani; i 1e-5a duket
bénte zévendésimin e referentit pérkatés edhe pse pozita norma tij ishte korrier 1
gjykatés.




[ pandehuri Bedri Krasniqi si Gjyqtar pér Konfirmim té Aktakuzés pastaj pranoi
Aktakuzén e re, e cila tani ishte paraqitur vetém kundér Ismail Bekteshit pér Vrasje t€
réndé sipas nenit 147 paragrafit 4 t&¢ KPK-s€ dhe e konfirmoi até me aktvendim pas
Seancés pér Konfirmim té Aktakuzés té mbajtur ditén e njéjt€. Aktvendimi pér
Konfirmim pohohet se nuk u éshté dorézuar fare Paléve t€ démtuara si dhe
Pérfagésuesit té tyre ligjor.

Sidoqofté, i pandehuri Xhevat Danqa né cilésiné e tij si Prokuror as nuk ndérpreu
formalisht hetimet kundér Qamush dhe Isuf Bekteshit e as nuk njoftoi formalisht palét
e démtuara dhe Pérfagésuesin e tyre ligjor pér t’ju mundésuar atyre ushtrimin e rolit
té tyre si prokuror subsidiar sipas ligjit.

Né fillimin e shqyrtimit gjyqésor, palét e démtuara kuptuan se Aktakuza mbi t€ cilin
bazohej gjykimi ishte ndryshe nga ajo gé kishin pranuar né kontekst t€ Seancés pér
Konfirmim té Aktakuzés, pasi qé emrat e dy té pandehurve Qamush dhe Isuf Bekteshi
mungonin. N& até fazg, palét shfrytézuan rastin pér t€ vepruar si prokuroré subsidiaré
kundér dy té pandehurve pérkatés dhe Aktakuza kundér tyre u konfirmua.

(2) Mé daté 04 gershor 2008, éshté paraqitur njé Aktakuzé kundér t€ pandehurve
Bedri Krasniqi, Xhevat Danqa dhe Agim Hasani (PP. Nr. 2549/08), e cila u
konfirmua me aktvendim té Gjykatés Komunale né Prishtiné KA. Nr. 168/08 mé 26
gershor 2008.

(3) Mé 16 janar 2009, Gjykata Komunale né Prizren shpalli njé aktgjykim me numér
t& regjistrit P. Nr. 874/08, brenda sé cilés Bedri Krasniqi u shpall fajtor pér kryerje t€
veprés penale Shpérdorim i pozités zyrtare ose i autorizimit, né bashkékryerje me té
akuzuarin Xhevat Danqge né kundérshtim t€ nenit 339 paragrafit 2 n€ lidhje me nenin
23 té Kodit Penal té Kosovés (KPK) dhe u dénua me 5 (pes€) muaj burgim.

[ pandehuri Xhevat Danqa i cili n€ kontekst pérkatés ishte duke vepruar né cilésiné e
tij si Prokuror i Qarkut ishte shpallur fajtor edhe pér pérdorim t€ numrit t€ ri
regjistrues t& Aktakuzés sé re PP. nr. 855-2/07 sikur t&€ numér i vértet€ dhe t& vulosur
e dérguar te i pandehuri Bedri Krasniqi né cilésiné e tij si Gjyqtar pér Konfirmim té
Aktakuzés. I pandehuri morri njé dénim unik me 6 (gjasht€) muaj burgim, qé
pérbéhet prej 5 (pesé) muajve pér veprén penale Shpérdorim i pozit€s zyrtare né
kundérshtim té nenit 339 paragrafit 2 né lidhje me nenin 23 t€ (KPK) té kryer né
bashképunim me té pandehurin Bedri Krasniqi dhe me 3 (tre) muajve “pér veprén
penale sikur né pikén II t& dispozitivit t& kétij aktgjykimi”.

[ pandehuri Agim Hasani u shpall fajtor pér vepér penale Falsifikim i dokumenteve
zyrtare né kundérshtim té nenit 348 paragrafit 1 t€ KPK-s¢&, dhe prandaj éshté dénuar
me 3 (tre) muaj burgim.

4) \/Ié 24 shkurt 7009 avokati i méparshém i té pandehurit Xhevat Danqa paraqiti

2 € lirohet
i pandehuri ose té anulohet Aktgjykimi pérkatés dhe lénda 1€ kthehet'n: katén
Komunale pér rigjykim. Edhe njé ankesé tjetér éshté parag; i jEtjetér A




mbrojtés mé 04 mars 2009, ku po ashtu kérkohet t€ lirohet 1 pandehuri apo té anulohet
Aktgjykimi pérkatés dhe té kthehet lénda pér rigjykim.

(5) Aktgjykimi i Shkallés sé paré éshté ankimuar me kohé nga Avokati mbrojtés 1 té
akuzuarit Bedri Krasniqi. Kurse mé daté 02 mars 2009 Avokati mbrojtés paragiti
ankesé duke propozuar qé i pandehuri Bedri Krasniqi ose té lirohet ose té anulohet
Aktgjykimi i Shkallés sé paré dhe lénda t€ kthehet né Gjykatén Komunale pér
rigjykim.

(6) Avokati mbrojtés i t& akuzuarit Agim Hasani paraqiti ankesé me koh€ kundér
Aktgjykimit té Shkallés sé paré mé 03 prill 2009 duke propozuar qe i pandehuri
Agim Hasani ose té lirohet ose t¢ anulohet Aktgjykimi i Shkallés sé par€ dhe 1énda té
kthehet né Gjykatén Komunale pér rigjykim.

(7) Edhe Prokuroria Komunale paraqiti ankesé me koh& mé daté 20 mars 2009 dhe
kérkoi dénim mé té ashpér pér tre t& pandehurit.

(8) M& 02 korrik 2009, Gjykata e Qarkut n€ Prizren si Gjykaté e shkallés s€ dyté
shpalli Aktgjykimin e vet AP. Nr. 35/2009, dhe refuzoi ankesat e paraqgitura nga
Avokatét mbrojtés té tre té pandehurve dhe vértetoi térésisht Aktgjykimin e shkallés
s€ par€.

(9) Mé 31 gusht 2009, Avokati mbrojtés i t€ akuzuarit Bedri Krasniqi paraqiti
Kérkesé pér Mbrojtje té Ligjshmérisé né Gjykatén Supreme té Kosovés pér shkelje t&
ligjit penal dhe shkelje esenciale té dispozitave t€ procedurés penale duke propozuar
te:

- Lirohet i pandehuri Bedri Krasniqi
ose

- Anulohet térésisht Aktgjykimi i 1éshuar nga Gjykata e shkallés sé paré dhe
i Gjykatés sé shkallés sé dyté dhe lénda té kthehet né Gjykatén e shkallés
sé paré pér rigjykim.

(10) Avokati mbrojtés i t€ akuzuarit Agim Hasani paraqiti Kérkesé pér Mbrojtje té
Ligjshmérisé né Gjykatén Supreme t€¢ Kosoveés mé 14 shtator 2009 pér shkelje
esenciale té dispozitave té procedurés penale dhe shkelje t€ ligjit penal né dém té t&
gjykuarit, duke propozuar té:

- Anulohet Aktgjykimi i Gjykatés Komunale né Prizren, P. Nr. 874/08 1
datés 16 janar 2009 dhe Aktgjykimi i shkallés sé dyté i Gjykatés sé Qarkut
né Prizren, P. Nr. 35/2009 i datés 02 korrik 2009 dhe lénda t€ kthehet né
Gjykatén e shkallés sé paré pér rigjykim. - >

(11) Nuk éshté paragitur Kérkesé pér Mbrojtje t& Ligjshméris: 3 urit
Xhevat Danqga.



(12) M& daté 12 prill 2010, Zyra e Prokurorit t€ Shtetit t& Kosovés (ZPSK) paraqiti
mendimin e tij duke propozuar qé kérkesa e t€ pandehurit Bedri Krasniqi té

- Pranohet pjesérisht sa i pérket anulimit té kérkuar € Aktgjykimit t&
shkallés sé paré dhe urdhrit pér rigjykim t& késaj lénde

- Vazhdohet vendimi i Gjykatés Supreme, sipas nenit 454 paragrafit 2 t&
KPPK-sé sa i pérket té pandehurit Xhevat Danqa.

(13) Mé daté 25 mars 2010 Avokati mbrojtés i t€ akuzuarit Bedri Krasniqi paraqiti
njé kérkesé te Kryetarja ¢ Asamblesé s¢ Gjyqtaréve te EULEX-it dhe kérkoi g€ kjo
1éndé t& gjykohet nga Gjyqtarét ¢ EULEX-it, q¢€ edhe u pranua. Asnjéri i pandehur
tjetér dhe/ose Avokatét e tyre mbrojtés nuk propozoi njé gjé té tillé, por me kérkesé t&
Gjykatés Supreme, Avokati mbrojtés i t€ akuzuarit Agim Hasani ¢ béri t€ qarté
pérmes telefonit se kishte paraqitur njé Kérkesé pér Mbrojtje t€ Ligjshmérisé vetém
né Gjykatén Supreme dhe se nuk kishte vérejtie se kush do ta gjykonte léndén
gjyqtarét e EULEX-it apo ata Kosovaré. Ai theksoi se interesi i tij 1 vetém &éshté t€
merret njé vendim i shpejté dhe i duhur.

(14) I pandehuri Xhevat Dangqa, sipas informatave pérmes bisedés telefonike me
Qendrén Korrektuese pérkatése, éshté duke vuajtur dénimin e tij qé nga data 22
shkurt 2010 né Qendrén e Paraburgimit né Pejé por momentalisht éshté nén kujdesin
mjekésor né Qendrén Klinike Universitare t& Prishtins (Operim Vaskular) dhe i1
pandehuri Agim Hasani éshté duke vuajtur dénimin e tij né Qendrén e Paraburgimit
né Lipjan qé nga data 06 prill 2010, kurse i pandehuri Bedri Krasniqi sipas
informatave né dispozicion ende nuk ka filluar t& vuajé dénimin e tij.

II. Gjetjet e Gjykatés Supreme

Pavarésisht faktit se sipas nenit 457 par. 2 t&€ KPPK-s&, Gjykata Supreme ¢ Kosovés
nuk duhet t& ndérhyjé né vendimin e formés sé preré t€ kolegjit t€ shkallés s¢ dyt€
madje edhe nése Kérkesa pér Mbrojtje té€ Ligjshmérisé, e paragitur né dém t€ t&
pandehurit, del se éshté e bazuar miré, Gjykata Supreme konstaton si né vijim:

1. Pranueshméria e Kérkesés pér Mbrojtje té Ligjshmérisé

Kérkesat pér Mbrojtje té Ligjshmérisé jan€ té pranueshme. T€ dyja jan€ paraqitur né

gjykaté kompetente sipas nenit 453 t¢ KPPK-s¢ dhe brenda afatit t& nenit 452
paragrafit 3 t&€ KPPK-sé. o -

2. Procedurat e ndjekura nga Gjykata Supreme




Kolegji i Gjykatés Supreme né seancé ka vendosur si¢ éshté pérshkruar n€ nenin 454,
paragrafin 1 t¢ KPPK-sé. Palét nuk jané njoftuar pér seancén, pasi g€ sipas nenit 460
t& KPPK-sé, Gjykata Supreme nuk éshté e obliguar qé€ t’i njoftoj palét.

3. Mbi meritat e Kérkesés pér mbrojtjen e ligjshmérisé

a. Kérkesa pér mbrojtjen e ligjshmérisé e paraqitur né dobi té té pandehurit
Bedri Krasniqi:

Kérkesa pér mbrojtjen e ligjshmérisé éshté pjesérisht e bazuar.
aa. Shkeljet e pretenduara té ligjit penal

Avokati mbrojtés né kérkesén e tij pér mbrojtjen e ligjshmérisé ka pérmendur
shkeljen e ligjit penal nga aktgjykimet e t& dy shkalléve asaj t€ paré dhe t€ dyté pasi
qé fajésia e té pandehurit Bedri Krasniqi vetém éshté supozuar dhe i pandehuri €shté
dénuar pér Shpérdorim té pozités zyrtare ose t& autorizimit né kundérshtim t€ nenit
339, paragratéve 1 dhe 2, lidhur me nenin 23 t€ KPK-sé

Gjykata Supreme e Kosovés gjen se kérkesa pér mbrojtjen e ligjshmérisé deri mé tani
&shté e bazuar.

Neni 339, paragrafi | i KPK-sé€ shkruan si né vijim:

“Personi zyrtar i cili me qéllim té pérfitimit té kundérligjshém té dobisé pasurore pér
vete ose pér tjetrin ose pér organizatén e biznesit apo té shkaktimit té démit pér
personin tietér ose pér até organizaté té biznesit shpérdoron pozitén e tij zyrtare,
tejkalon kompetencat ose nuk i pérmbush detyrat zyrtare dénohet me burgim deri né
njé vit.”.

Neni 339, paragrafi 2 i KPK-sé shkruan si né vijim:

“Nése vepra penale nga paragrafi | i kétij neni rezulton me dém i cili tejkalon
shumén 2.500 EUR apo me shkelje té réndé té té drejtave té personit tjetér, kryerési
dénohet me burgim deri né tri vjet. Nése vepra penale nga paragrafi 1 i kétij neni
rezulton me dobi pasurore qé tejkalon shumén 5.000 EUR, kryerési dénohet me
burgim prej njé deri né teté vjet"'.

Edhe pse pa asnjé dyshim i pandehuri Bedri Krasniqi né cilésiné e tij si Gjyqtar pér
Konfirmim né léndén pérkatése ka qené person zyrtar né kuptim té ligjit, gjithashtu
duke kryer detyrat zyrtare, tanimé éshté mjaft diskutabile nése ai e ka shpérdoruar
pozitén zyrtare, i ka tejkaluar kufijté e autorizimit té tij apo jo{n€:ményré t& duhur)
ka ekzekutuar detyrat e tij zyrtare sipas nivelit t& cilésimit pefl igji
pérkatés. :




Nuk ka asnjé komentar né dispozicion pér veté dispozitén pérkatése t€ KPK-s€.
Megjithaté, dispozita mbi shpérdorimin e zyrés si¢ éshté rregulluar me nenin 242 té
Kodit Penal té Serbisé (KPS-sé) éshté komentuar dhe ofron disa sqarime lidhur me
céshtjet né fjalé. Edhe pse sipas termit shpérdorim i zyrés, p.sh. shpérdorimi i
autorizimit zyrtar nuk éshté uniform, éshté e pakontestueshme se kryerési pérkatés i
pretenduar duke gené person zyrtar gjaté kryerjes sé detyrave zyrtare gjithashtu duhet
té veprojé kundérligjshém dhe se aspekti penal ligjor i shpérdorimit t€ zyrés mund té
kuptohet né ményré té pérgjithésuar apo specifike. Pasi qé n€ kété rast nuk éshté
ofruar njé formé e veganté e shpérdorimit t€ zyrés, e cila kérkon kryerjen e aktit penal
si¢ pércaktohet me ligj, duhet té konsiderohet nése mund t& vértetohet njé formé e
pérgjithshme e shpérdorimit t& zyrés apo jo. Kjo e fundit mund t€ konsistojé né tri
alternativa, pasi qé kemi (a) shpérdorim té pozités zyrtare, (b) tejkalimin e kufijve té
autorizimit dhe (c) mosekzekutimi i detyrave zyrtare (Srentic Nikola — Ljubisa
Lazarevie, Kometari i Kodit Penal té Serbisé 1995, botimi i 5-té “Savremena
Administracija”’, Beograd, neni 242, pikét I deri né 3.)

(a) shpérdorimi i pozités zyrtare, sipas komentareve té referuar éshté ofruar, kur njé
zyrtar pérfiton nga zyra ose autorizimi i tij dhe duke vepruar né kuadér té autorizimit
té& tij, ai ose ajo pérfiton digka pér vete apo diké tjetér ose démton interesat e dikujt
tjetér. Pérveg késaj, nga komentarét pérkatés mbi nenin 243 t€ KPS-sg, i cil rregullon
njé formé speciale té shpérdorimit t& zyrés, mund t€ kuptohet se njé veprim i
kundérligjshém i njé gjyqtari si¢ pércaktohet me ligj mund t€ jené aktgjykimet,
urdhrat dhe vendimet tjera té léshuara gjaté procedurés gjyqésore, g€ kundérshtojné
Kushtetutén. Prandaj, dispozita bazohet né kuptimin e gjeré t€ termave “akt i
kundérligjshém” dhe “ligji”.

Sidoqofté, si kriter objektiv i nenit 339 té KPK-s¢, né kété 1éndé as aktgjykimi 1
shkallés sé paré e as i t& dytés nuk kané vértetuar né ményré t€ mjaftueshme se 1
pandehuri Bedri Krasniqi kishte pérfituar nga pozita zyrtare si¢ kérkohet.

Motivimi i vetém i té pandehurit si¢ éshté komunikuar pérmes dokumenteve té dosjes
ka gené t& ruajé fytyrén e tij dhe té prokurorit, né két¢ ményré duke ¢ mbajtur
shqyrtimin  tanimé t& caktuar pér konfirmim me njé aktakuzé &
amandamentuar/ndryshuar.

(b) Shkelja e autorizimit zyrtar ekziston kur njé zyrtar kryen veprime zyrtare qé
nuk bien brenda fushéveprimit té autorizimit té tij/saj.

Né kété 1éndé, as aktgjykimi i shkallés sé paré e as té dyté nuk kané shtjelluar lidhur
me pyetjen nése dhe si i pandehuri Bedri Krasniqi pérmes aktiviteteve pérkatése té tij
ka mundur té shkelé autorizimin e tij si Gjyqtar pér konfirmim, né kété ményré duke
vepruar jashté kornizés sé kétij autorizimi.




(¢) Pérfundimisht, si formeé e treté ¢ mundshme e shpérdorimit mund té konsiderohet
déshtimi 1 qéllimshém apo i paqéllimshém pér ti kryer detyrat zyrtare té
obligueshme.

I tillé do t€ ishte rasti p.sh. i njé zyrtari i cili nuk i aprovon aktet nénligjore té cilat
éshté i obliguar qé t’i aprovojé, apo t’i 1éshojé njé vértetim njé qytetari né bazé té
kérkesés apo t€ ngjashme. Gjithashtu mund € ekzistojé kur zyrtari pérkatés
pérfundimisht vepron mirépo me njé vonesé & gjaté qé veprimi i tij i obligueshém
nuk i gjeneron mé efektet e pritura ligjore.

Né kété 1éndé, i pandehuri Bedri Krasniqi ka kontrolluar aktakuzén e paré pérkatése
dhe ka gjetur se ajo pjesérisht nuk i ka plotésuar kushtet pér konfirmim. Ai e ka
informuar Prokurorin dhe ka rekomanduar qé aktakuza té ndryshohet né ményré té
duhur. T¢ dy aktgjykimet e shkallés sé paré dhe té dyté kané vértetuar se i pandehuri
Bedri Krasniqi, deri sa ka qené né zyrén e tij, i ka dorézuar dosjen Prokurorit i cili e
kishte marré prapa. Prandaj, aktakuza nuk ka kaluar pérmes shkrimores sé gjykatés
dhe shkrimores s€ prokurorisé si¢ kérkohet. Gjithashtu, &shté vértetuar se pas
“ndryshimit” t& aktakuzés duke i larguar dy t&é pandehur nga tre gé ishin né fillim nuk
€shté regjistruar pérséri né Zyrén e Prokurorit por vetém né Gjykaté. Data dhe numri i
regjistrimit nuk jané€ ndryshuar fare jané mbajtur té njéjtat nga aktakuza e méparshme
dhe dokumenti éshté vulosur. I pandehuri Bedri Krasniqi si Gjyqtar pér konfirmim
ka mbajtur seancén pér konfirmim té aktakuzés né prani té té pandehurit t¢ mbetur
dhe avokatit t& tij mbrojtés si dhe Prokurorit dhe pérfundimisht ka konfirmuar
aktakuzén e amandamentuar/ndryshuar mirépo nuk u ka dorézuar aktvendimin mbi
konfirmim paléve t€ démtuara dhe pérfagésuesve té tyre ligjor

Né kété fazé Gjykata Supreme duhet té 1éré té hapur se a i plotéson standardet e
sjelljes penale apo jo ményra e pérshkruar se si éshté marré me dosjen i pandehuri
Bedri Krasniqi. Né kété kontekst duhet té konsiderohet se Gjyqtari sé paku ka
treguar njé ngurrim serioz kur éshté marré me ¢éshtjen. Kjo pretendohet se éshté
bazuar né shprehité e zakonshme t€ kéqija né Gjykatén e Qarkut né Prishtiné dhe
gjithashtu ndoshta né marrédhéniet kolegjiale té kahershme me prokurorét. Si rezultat
i faktit se dokumenti pérkatés nuk éshté regjistruar né ményré té duhur, kur éshté
larguar nga Gjykata, ka hyré né Zyrén e Prokurorisé dhe éshté kthyer prapa duke
shkaktuar konfuzitet t& madh lidhur me verifikimin e dokumenteve dhe transparencén
né veprimet e Gjykatés.

Pér mé tepér, i pandehuri Bedri Krasniqi né cilésiné e tij t€ Gjyqtarit pér konfirmim
asnjéher€ nuk e ka pérmbush obligimin e tij pér ti dorézuar paléve té démtuara dhe
pérfagésuesve t€ tyre ligjor aktakuzén e amandamentuar/ndryshuar dhe né kété
menyre ka shkaktuar qé keta té Fundlt mos té )ene te njoftuar hdhur me _t& drejtat e

Bekteshit.



Vetém sjellja e fundit e t€ pandehurit Bedri Krasniqit mund — né rrethana té caktuara
- t& konsiderohet si veprim relevant n€ kuptimin e nenit 339, paragrafit 1 t&€ KPK-sé
sa i pérket mosekzekutimit té detyrave zyrtare.

Sidoqofté, né kété fazé nuk ka nevojé qé ¢éshtje e lartpérmendur t€ vendoset
menjéheré, pasi qé ajo qé kryesisht éshté né piképyetje pér t€ pandehurin Bedri
Krasniqin éshté mens rea si¢ éshté treguar mé vijim. Né& cilindo rast, sjellja e t&
pandehurit Bedri Krasniqi sé¢ paku mund t€ jeté njé ¢éshtje pér tu shqyrtuar nga
organet disiplinore.

Subjektivisht, neni 339, paragrafi 1 i KPK-sé kérkon qéllimin e kryerésit pér pérfitim
té kundérligjshém pér vetén apo ndonjé person tjetér apo organizaté afariste apo t’i
shkaktojé déme ndonjé personi tjetér apo ndonjé organizate afariste. Qé€llimi i
nevojshém mund t€ jeté vetém dolus directus ose dolus specialis.

Né kété 1éndé, si¢ éshté cekur edhe mé lart, ¢éshtje kryesore diskutabile €shté ajo e
‘mens rea-sé sé léndés. As aktgjykimi i shkallés sé€ paré e as t& dyté nuk e kané
vértetuar né ményré té mjaftueshme se pér ¢far€ ishte qéllimi i t€ pandehurit Bedri
Krasniqi.

Gjykata e shkallés sé paré né arsyetimin e tij né aktgjykim ka pérfunduar “se né
veprimet e té akuzuarve Xhevat Danga dhe Bedri Krasniqi jané krijuar té gjitha
elementet e veprés penale Shpérdorim i detyrés zyrtare né bashképunim sipas nenit
339, paragrafit 2, lidhur me nenin 23 t¢ KPPK-sé” (f. 9 e pérkthimit né anglisht).
Pérveg késaj, ka gjetur se lidhur me argumentet e mbrojtjes sipas té cilave veprimet e
té dy té pandehurve jané mé tepér shkelje profesionale kryesisht té arsyetueshme me
mbingarkesén e punéve né gjykaté dhe prokurori, “gjykata nuk i ka besuar atyre dhe
té njéjtat jané refuzuar si tendencé qé kané pér géllim shmangien e pérgjegjésisé
penale-juridike” f. 10 e (pérkthimit n€ anglisht).

Gjykata Komunale nuk e Iéshon asnjé fjalé pér géllimin e t€ pandehurve. Lidhur me
kété vlen té pérmendet se né ményré statistikore ndjekja private dhe subsidiare jané
shumé mé pak t€ suksesshme se ndjekja shtetérore. Prandaj, duke i pyetur palét e
démtuara té cilat nuk kané pasur njohuri lidhur me aktakuzén e ndryshuar deri sa pér
té kané mésuar gjaté shqyrtimit gjygésor dhe deri né até kohé€ ata kané qené té privuar
nga e drejta e tyre pér t&€ vepruar si padités subsidiaré kundér dy t&€ pandehurve té
tjeré, mund té jené té dobishme sikurse edhe informacionet mbi rezultatet e gjykimit
kundér dy té pandehurve Qamush dhe Isuf Bekteshi.

Gjithashtu aktgjykimi i shkallés sé dyté i éshté referuar dhe ka pérmendur se té
pandehurit jané shpallur fajtoré, “pasi qé gjykata ka konfirmuar se té pandehurit
Xhevat Danqa dhe Bedri Krasniqi me ané (¢ veprimeve (¢ tyre (¢ pérbashkéta me
géllim té shkeljes sé rende té sé drejtave té paléve té démtuara,,kané sh ﬁérdomar
pozitat e tyre zyrtare...” (£.9 e pérkthimit n€ anglisht). o




Pérfundimisht, duhet theksuar se gjykata e shkallés sé par€ duke gené€ e vértetuar nga
gjykata e shkallés sé dyté ka dénuar té€ pandehurin Bedri Krasngi pér Shpérdorim t€
pozités zyrtare sipas nenit 339, paragrafit 2 t&€ KPK-sé, e cila éshté cilésim i paragrafit
1.

Sidoqofté, nuk ka qené e vértetuar né ményré té mjaftueshme se aktivitetet e
pandehurit kané rezultuar né dém g€ tejkalon shumén prej 2.500 Euro ose né shkelje
té réndé té té drejtave té ndonjé personi tjetér (kétu me siguri t€ paléve té démtuara).
Si¢ mund té lexohet nga kometaret e (Srentic Nikola — Ljubisa Lazarevic, KOmentari
i Kodit Penal té Serbisé 1995, botimi i 5-té, “Savremena Administracija”, Beograd,
neni 242, pika 4.), nuk ka definicion té qarté kur shkelja e t€ drejtave cilésohet si “e
réndé” e cila — duke qené ¢éshtje faktike — duhet té€ vler€sohet prej rastit n€ rast.
Aktgjykimet e kundérshtuara nuk 1 kané shtjellimet e tilla fare. Né kété kontekst
gjithashtu mund té merret parasysh se palét e démtuara pérfundimisht gjaté shqyrtimit
gjygésor kané mésuar lidhur me faktin se dy prej fillimisht tre t& pandehurve nuk
jané ndjekur fare deri mé tani. Ata menjéheré e kané shfrytézuar mundésiné pér té
vepruar si padités subsidiaré dhe si rezultat kané paraqitur njé aktakuzé e cila éshté
konfirmuar dhe né ndérkohé gjithashtu ka pérfunduar né shqyrtim gjyqésor. Kétu
gjithashtu mund té jeté e dobishme té konsiderohen rezultatet e ndjekjes sé té
pandehurve pérkatés Qamush dhe Isuf Bekteshit dhe — varésisht nése ata jané dénuar
apo liruar — té shtjellohet mbi arsyet e vendimeve pérkatése té gjykatés.

bb. Shkelja e pretenduar e nenit 403 par. 1 nén-par. 10 té KPPK-sé

Nuk ka shkelje té nenit 403 par. 1 nén-par. 10 t&¢ KPPPK-s¢/KPPK-sé.

Avokati mbrojtés né kérkesén e tij pér mbrojtjen e ligjshmérisé ka theksuar se
aktgjykimi i shkallés sé paré duke e ri-cilésuar veprén e aktakuzé€s nga Nxjerrje e
kundérligjshme e vendimeve gjyqésore sipas nenit 346 t&¢ KPK-sé né Shpérdorim i
pozités zyrtare sipas nenit 339 t&€ KPK-sé€ ka tejkaluar aktakuzén sa i pérket nenit 386,
paragrafit t¢ KPPK-sé.

Gjykata Supreme e Kosovés gjen se kushtet e nenit 386 t& KPPK-sé pér tejkalimin e
aktakuzés nuk jané pérmbushur nga gjykata e shkallés sé paré.

Paragrafi 1 i dispozités pérkatése shkruan si né vijim:

“Aktgjykimi mund t’i referohet vetém personit té akuzuar dhe vetém veprés qé éshté
objekt i akuzés té pérfshiré né aktakuzén e paragqitur fillimisht, té ndryshuar ose té
zgjeruar né shqyrtimin gjygésor”.

Ndryshe nga kjo, paragrafi 2 i dispozités pérkatése shkruan:

“Gjykata nuk detyrohet me propozimet e paditésit lidhur nié
[ /e
vepreés . /




Duke u bazuar né kété, natyra e kétij ligji mund t€ kuptohet qartazi si kufizim i
gjykatés pérkatése ndaj kétij akti, qé do t€ thoté veprimet duhet té pércaktohen nga
aktakuza si 1éndé e akuzé€s.Megjithaté, gjykata éshté e liré t€ b&j€ rikualifikimin e
kualifikimit ligjor t€ kétyre veprave duke i pérmbushur kushtet e dispozités sé veprés
penale té caktuar té€ ndryshme nga ajo qé prokurori ka pérkufizuar né aktakuzé.

Gjykata Komunale né Prizren né aktgjykimin e saj ka véné né pah se edhe pse “sipas
aktakuzés i akuzuari Bedri Krasniqi éshté akuzuar pér kryerjen e veprés penale
nxjerrja e kundérligishme e vendimeve gjyqésore né pajtim me nenin 346 té KPPK-sé,
prej situatés sé vértetuar faktike dhe té déshmive té nxjerra kjo Gjykaté nuk ka
vértetuar qé né veprat e tij jané plotésuar elementet e veprés penale e cila i éshté
véné né barré ...”" por qé “né veprat e té akuzuarit (jané plotésuar kérkesat) e veprés
penale té Shpérdorimit té Pozités Zyrtare né pajtim me nenin 339 paragrafi 2 né
lidhje men nenin 23 té KPPK-sé” (fq. 10 e pérkthimit né gj. angleze).

Arsyetimi tregon qarté se gjykata e shkallés sé paré ka zbatuar nenin 386 paragrafi 2
té KPPK-sé dhe késhtu ka vendosur né pajtim me kérkesat e ligjit pér ri-cilésimin e
veprés né fjalé né dallim prej aktakuzés. Prandaj, Gjykata Supreme e ndan mendimin
si¢ €éshté véné né€ pah nga gjykata e shkall€s s€ dyté qé “aktakuza nuk éshté tejkaluar
né kuptim té shkeljes né pérputhje me dispozitat e nenit 403, paragrafit 1, nén-
paragrafit 10 t& KPPK-sé”.

cc. Shkeljet e pretenduara té nenit 403, paragrafit 1, nén-paragrafit 12 té
KPPK-sé

Avokati mbrojtés gjithashtu ka theksuar se aktgjykimi i shkallés sé dyté né brendi
éshté kontradiktor dhe logjikisht 1 pakuptueshém kur kemi té béjmé me arsyetimin
mbi interpretimin e drejtés materiale té veprave t€ té akuzuarit Bedri Krasnigi né
kérkesat e ligjit penal.

Gjykata Supreme e Kosovés nuk ka gjetur asnjé shkelje né lidhje me nenin 403
paragrafi 1, nén-paragrati 12 t&€ KPPK-sé si¢ €shté theksuar nga avokati mbrojtés.

(a) Né lidhje me ri-cilésimin e veprave té té€ pandehurit Bedri Krasniqi
si Shpérdorimi i Pozités Zyrtare apo Autoritetit né kundérshtim té€ nenit 339,
paragrafit 1 t€ KPK-sé, Gjykata e Qarkut né€ Prizren ka theksuar:

“... Shkelja e ligjit nga gjyqtari paraqet Shpérdorimin e Pozités Zyrtare apo
Autoritetit né pajtim me nenin 339, paragrafi 1 té KPK-sé dhe pérbén elemente té
njéjta vendimtare pér pé’rf timin personal apo duke i 3hkaktttar dém té' tjeré've

pohuar se i pandehuri Bedri Krasniqi eshte shpallur fa]tor sizh
pandehurin Xhevat Danqa bazuar né faktet gqé jané vef,tef'
g]yqesar nuk do té thoté detyrimisht qé Aktgjvkimi ka tejka
akuzés” (fq.8 e versionit né gjuhén angleze).



(b) Sa i pérket kualifikimit t€ veprave té t€ dy t€ pandehurve, Bedri Krasniqi dhe
Xhevat Danqa, duke ndérruar pérmbajtjen e aktakuzés sé¢ méparshme duke hequr dy
nga fillimisht tre t&€ pandehur, gjykata e shkall€s s€ dyté ka theksuar:

“Largimi i dy té pandehurve té tjeré nuk éshté realizuar nga térhegja e ndjekjes
penale té té pandehurit — Prokurorit Publik té Qarkut Xhevat Danga dhe pérveg
késaj, pala e démtuar nuk éshté késhilluar té vazhdojé me ndjekje penale si
padités subsidiar , d.m.th.: duke i larguar dy té pandehurit nga aktakuza si me
datén 06 shtator 2007, kur aktakuza éshté pérmirésuar dhe kur Gjygtari i
konfirmimit — i pandehuri Bedri Krasniqi nuk i ka késhilluar palét e démtuara
deri me 08 néntor 2007 lidhur me t drejtat e tyre qé si padités subsidiaré mund
té vazhdojné me ndjekjen penale kundér dy té pandehurve té tjeré té cilét ishin
shfajésuar prej aktakuzés” (fq. 7 t€ versionit né gjuhén angleze).

Edhe pse formulimi, e posagérisht si¢ €shté cituar nén (b)., do té duhej té béhej me njé
gjuhé mé t€ miré dhe mé t& qarté, qéllimi i gjykatés éshté i qarté dhe lehté kuptohet.
Arsyetimi — pérkundér pyetjes nése &shté apo nuk éshté, éshté i sakté né kushtet e
interpretimit t€ drejté€s penale materiale — posagérisht nuk &shté kontradiktor apo
jologjik.

b. Situata e té drejtave té té pandehurit Xhevat Danqga:

Edhe pse asnjé kérkesé pér Mbrojtjen e Ligjshmérisé nuk éshté parashtruar né favor
t€¢ té pandehurit Xhevat Danqa, Gjykata Supreme gjen se té njéjtat arsye pér
vendosje né favor t€ té pandehurit Bedri Krasniqi gjithashtu ekzistojné né lidhje me
t€ pandehurin Xhevat Danqa dhe késhtu né pajtim me propozimin e ZPShK-sé
zbaton nenin 455, paragrafi 2 t€ KPPK-s€. Késhtu qé, i pandehuri Xhevat Danqa
duhet t€ trajtohet gjithashtu sikur ai me kohé ka parashtruar kérkesé pér Mbrojtje té
Ligjshmérisé.

aa. Shkelja e ligjit penal dhe shkelja pérmbajtjesore e procedurés penale si né
bashké-kryerjen e pretenduar me té pandehurin Bedri Krasnigqi:

Sa i pérket qé i pandehuri Xhevat Danqa é&shté shpallur fajtor pér Shpérdorim té
Pozités Zyrtare apo Autoritetit né bashké-kryerje me t€ pandehurin Bedri Krasiqi né
kundérshtim t€ nenit 339 né lidhje me nenin 23 t&€ KPK-sé, Gjykata Supreme e
Kosovés i referohet plotésisht shqetésimeve t€ cilat jané véné né pah né lidhje me
pérfshirjen e pretenduar penale té t€ pandehurit Bedri Krasniqi. Sipas aspekteve té
lartpérmendura gjithashtu déshmité dhe cilésimi ligjor né lidhje me té pandehurin
Xhevat Danqa duhet t€ shqyrtohet pérséri.

Né kété kontekst dhe né lidhje me detyrat e té pandehurit Xhevat Dﬁn & SLpr
duhet gjithashtu té fokusohet né€ faktin q€ pothuajse té g]xg}}af S1St
kontinentale Evropiane e njohin parimin e ndjekjes penale té obliguesh




pyetje logjike éshté detyré e prokurorit té informojé palét e démtuara lidhur me
térhegjen (e pjesshme) té aktakuzés me qéllim g€ t’ja mundésojé atyre qé té veprojné
si padités subsidiareé.

¢. Kérkesa pér Mbrojtie té Ligjshmérisé e parashtruar né favor té té
pandehurit Agim Hasani:

aa. Shkelje pérmbajtésore e procedurés penale:

Avokati mbrojtés i t& pandehurit Agim Hasani né kérkesén e tij pér Mbrojtje té
Ligjshméris¢ ka theksuar se aktgjykimet e shkallés sé paré dhe t&é dyté né ményré
pérmbajtésore kané shkelur nenin 403, paragrafi 1, pika 12 t&¢ KPPK-sé, pasi qé
Gjykatat nuk e kané konsideruar gé veprimet teknike pérkatése té té pandehurit do té
paraqesin parregullsi ligjore né lidhje me regjistrimin e aktakuzés sé pérmirésuar dhe
se gabime t€ tilla teknike shumé lehté mund té korrigjohen sipas nenit 397, paragrafi
I dhe 2 t¢ KPPK-sé.

Nuk €shté€ gjetur asnjé shkelje pérmbajtésore e procedurés penale.

Gjykata Supreme e Kosovés gjen se neni 397 i KPPK-sé né meényré té qarté i
referohet gabimeve e cila pérfshin kérkesat e ligjit g€ gabimet pérkatése mund té jenéd
kryer nga njé lloj i pakujdesisé.

N€ rastin konkret éshté e padiskutueshme qé i pandehuri Agim Hasani qéllimisht ka
vulosur aktakuzén e pérmirésuar me vulén e gjykatés por e ka vendosur datén dhe
numrin e regjistrimit té aktakuzés sé méparshme. [ pandehuri gjithashtu ka ditur
pérmes korrierit t€ gjykatés té€ Prokurorisé sé Qarkut né Prishtine q€ ekzistonte njé
gabim né aktakuzé qé ishte korrigjuar dhe do té duhet ishte regjistruar me té njéjtén
daté. I pandehuri Agim Hasani e ka regjistruar aktakuzén e ndryshuar né Shkrimore
t€ Gjykatés duke pérdorur késhtu datén e vjetér dhe vulén e gjykatés.

N€ kété kontekst né vecanti duhet té njoftohet qé€ data e aktakuzés i referohet 04
qershor 2006, derisa veprimet pérkatése jané marré nga i pandehuri me 06 shtator
2006. Do t¢ ishte larg prej ¢farédo lloji t& pérvojés jetésore té besohet q€ 1 pandehuri
nuk ishte né dijeni pér kété.

Ndonése ky aspekt i vetém né té vérteté mund té bazohet né gabimin e pastér né té
shkruar apo té shtypur, éshté shumé véshtiré q€ né t€ njéjtin dokument gjithashtu qé
gabimisht t€ pérdoret pérséri numri i regjistrimit t¢ aktakuzés sé méparshme. Veg
késaj, deklarata e déshmitares, zyrtares sé zyré€s sé pranimit né Gjykatén e Qarkut né
Prishtine Znj. Burbuge Korca, té datés 03 dhjetor 2008 ¢ dhéné para Gjykatés
Komunale né Prizren, ofron disa sqarime pér léndén. Déshmitarja né njé kontekst
posagérisht ka theksuar se i pandehuri Agim Hasani &shté njé prej tre dorézuesve té
letrave né gjykaté, i cili “zakonisht e zévendéson” até, q€ né ditén.pe
zé€vendésues pér shkak té faktit qé ajo ishte e sémuré. Prandaj, nga kjo
pandehuri —edhe pse i pa trajnuar sa duhet pér punén — nuk i kd pérmil
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pari detyrat e népunésit t€ shkrimores dhe me kété do t& keté ditur se cka éshté duke
béré.

Prandaj, Gjykata Supreme gjen se aktgjykimet e shkallés sé paré dhe té dyté nuk kané
shkelur procedurén penale nga jo-konsiderata e nenit 397 t& KPPK-sé.

bb. Shkelja e ligjit penal:

Avokati mbrojtés gjithashtu theksoi qé veprimet e té pandehurit Agim Hasani “nuk
do 1€ mund té paraqesin elemente té veprés penale peér (€ cilat ai éshté gjykuar” (e qé
€shté Falsifikimi i Dokumenteve Zyrtare né kundérshtim me nenin 348, paragrafi 1 té
KPK-s€), pasi qé ai ka gjeneruar vetém gabim teknik g€ sipas ligjit mund té
korrigjohet. N& veganti nuk do té ishte ¢ mundur t& “thuhet me siguri té ploté gé (i
pandehuri) ka kryer vepér penale té falsifikimit, pasi qé prokurori éshté ai qé éshté né
zotérim € aktakuzés ndérsa gjyqtari i procedurés paraprake éshté pérgjegjés pér
vendimet e miratuara né proceduré”.

Gjykata Supreme gjen se nuk ka shkelje t& ligjit penal si¢ éshté pretenduar nga
avokati mbrojtés.

Neni 348, paragrafi | t¢ KPPK-sé thoté si¢ vijon:

“Personi zyrtar ose personi pérgjegjés i cili né dokumentin Zyrtar ose afarist, né
regjistér zyrtar ose né shkresé shénon informacion 6 rremé ose nuk shénon
informacionin thelbor apo me nénshkrimin e tij ose me vulén zyrtare vérteton
dokumentin zyrtar a afarist,vérteton regjistrin zyrtar ose shkresén e cila pérmban té
dhéna té rreme ose mundéson pérpilimin e dokumentit, regjistrit ose shkresés sé tillé
me pérmbajtje té rreme dénohet me burgim prej tre muajve deri né tri vjet”

Edhe pse mund té jeté e diskutueshme nése i pandehuri Agim Hasani, i cili éshté i
punésuar si dorézues i dokumenteve né gjykaté, ishte duke vepruar si “person zyrtar”
né kuptim té ligjit, kur ai ishte duke zévendésuar népunésen e shkrimores sé gjykatés
dhe késhtu ka vazhduar me aktakuzén né fjalé né ményrén e pérshkruar, shkon pa u
théné se ai gjaté asaj kohe ishte “personi pérg; egj€s”. Kjo béhet e qarté mé voné duke
marr parasysh faktin se sipas deklaratés pérkatése té déshmitares sé népunéses sé
shkrimores, Znj. Burbuqe Korga, i pandehuri sé bashku me dy persona tjeré zakonisht
¢ zE€vendésonin népunésen e shkrimores sé gjykatés sa heré q€ ajo mungonte.

[ pandehuri gjithashtu ka shkruar né aktakuzén e pérmirésuar t€ prokurorit, e cila pa
dyshim é&shté dokument zyrtar, datén e léshimit dhe numrin e regjistrimit i cili né
kombinim i pérkiste aktakuzés sé méparshme t& sé njéjtés léndé. Ai késhtu ka
regjistruar informacion t€ pavérteté né dokument dhe ka pérmbushur kushtin e
kérkuar té ligjit pérkatés.

Ai pastaj mé voné ka vulosur aktakuzén me vulén zyrtare t€.gj '
pérmbushur kushtin alternativ pérkatés té ligjit pérkatés.
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Tashmé &shté shtjelluar mé paré se pérveg qé éshté larg cilitdo lloj pérvoje jetésore
pér t€ besuar g€ i pandehuri ka mundur t& mos jeté né dijeni t& datés aktuale, e qé
ishte 06 shtator 2006, né vend t& datés ka vendosur né aktakuzé, e qé ishte 04 gershor
2006. Pasi qé ai gjithashtu ka vendosur numrin e regjistrimit t& aktakuzés sé
méparshme pérkatése mund té pérjashtohet qé data e gabueshme &shté e bazuar vetém
né gabim daktilografie. Prandaj, Gjykata Supreme éshté e bindur qé i pandehuri ka
vepruar me qé€llim brenda formés sé dolus directus.

Pérfundimisht, si né dénimin e shqiptuar prej 3 (tre) muajsh burgim, duhet t&
theksohet q€ gjykata e shkallés sé paré dhe t& dyté tashmé ka vendosur pér dénimin
mé t€ ulté¢ t€ mundshém késhtu duke e marr parasysh rolin e reduktuar dhe
pérgjegjésiné e t€ pandehurit né téré kontekstin pérkatés.

5. Ndérprerja e zbatimit té vendimit gjyqésor t& formés sé preré:

Ndérprerja e zbatimit t& gjitha vendimeve t& Gjykatés Komunale dhe t& Qarkut né
Prizren kundér t€ gjithé t& pandehurve pérkatés éshté urdhéruar né pajtim me nenin
454, paragrafi 4 t&¢ KPPK-sé pér shkak té faktit qé &shté i nevojshém shqyrtimi i
s€rishém i déshmive dhe cilésimi ligjor.

III.  Konkluzioni i Gjykatés Supreme té Kosovés

Pér shkak t¢ arsyeve t& lartpérmendura, Gjykata Supreme pérfundon se Kérkesa pér
Mbrojtjen e Ligjshmérisé éshté pjesérisht e bazuar. Prandaj, aktgjykimet pérkatése
Jané prishur dhe jané kthyer né Gjykatén Komunale té Prizrenit si gjykaté e shkallés
s€ paré pér ri-gjykim.

Pér shkak t€ késaj, zbatimi i aktgjykimeve ndérpritet deri né vendimin e formés sé
prere.

Si pasojé, Gjykata Supreme ¢ Kosovés vendos mbi kérkesat pérkatése pér Mbrojtje té
Ligjshméris€ si né dispozitiv, né pajtim me nenin 457, paragrafi 1, pika 2 té KPPK-sé.

GJYKATA SUPREME E KOSOVES NE PRISHTINE
Pki-Kzz 103/09, 22 prill 2010
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